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Behavioral Health Institute (BHI)

Training, Workforce and Policy Innovation Center

The Behavioral Health Institute is a Center of Excellence where innovation, research and clinical
practice come together to improve mental health and addiction treatment.

The BHI brings the expertise of Harborview Medical Center/University of Washington Medicine and
other university partners together to address the challenges facing Washington’s behavioral health
system through:

- Clinical Innovation

- Research and Evaluation

- Workforce Development and Training

- Expanded Digital and Telehealth Services and Training

\ 2
The BHI serves as a regional resource for the advancement of behavioral health Q QIR
outcomes and policy, and to support sustainable system change.
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Northwest Regional Telehealth
Resource Center (NRTRC) @nrnc omuwser eoons

Telehealth Technical Assistance Center

The NRTRC delivers telehealth technical assistance and shares expertise through individual
consults, trainings, webinars, conference presentations and the web.

Their mission is to advance telehealth programs' development, implementation and
integration in rural and medically underserved communities.

The NRTRC aims to assist healthcare providers, organizations and networks in implementing
cost-effective telehealth programs to increase access and equity in rural and medically
underserved areas and populations.

2
These sessions were made possible in part by grant number U1UTH42531-03 from the Office for the Advancement of Telehealth, Q QIRM
Health Resources and Services Administration, DHHS. o
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DISCLAIMER

Please be aware that policy changes may take place after the original
date of this presentation.

Any information provided in today’s talk is not to be regarded as legal
advice. Today’s talk is purely for informational purposes.

Please consult with legal counsel, billing & coding experts, and
compliance professionals, as well as current legislative and regulatory
sources, for accurate and up-to-date information.
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TeleBehavioral Health 2025

Clinicians” Duty to Protect in an Era of Telehealth:
Legal and Clinical Considerations in Washington

S

JENNIFER PIEL, MD, ID
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Objectives

* Understand the legal basis for mental health professionals” duty to
protect

* Review Washington law on the duty to protect

* Appreciate how to approach the duty from a clinical perspective
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Question 1

You are required under Washington State law to warn identifiable
victims of your patient’s intended violence.

True or false?

a. lrue
b. False
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Question 2

Breach of a patient’s confidentiality may result in all of the following for
a behavioral health clinician, EXCEPT:

A tort suit
A criminal conviction
Sanction by state professional licensing board

Sanction by a professional organization (examples: American Medical
Association, American Psychological Association)

o 0 T o
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Question 3

In Volk v. DeMeerleer (Wash. 2016), the treating psychiatrist was found
liable for which of the following?

a. Failure to warn

b. Failure to seek involuntary hospitalization
c. Medical malpractice

d. The psychiatrist has not been found liable
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Duty t0 Warn or Protect
Reactions to this term?
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Balancing Act

* Protect patient confidentiality

* Protect therapeutic alliance

* Treat in least restrictive environment

* Protect others from patient’s violence

e Difficulty with accurate violence prediction
* Liability concerns
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Terms

* Confidentiality

* Duty to warn

* Duty to protect

e Tarasoff-type duty

* Tarasoff-limiting law
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Scenario

You are working on an outpatient mental
health clinic. Your patient informs you that
he has had violent fantasies toward his ex-
girlfriend. She is currently out of the
country.

What do you do?
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The Beginning
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Facts: Tarasoff

e Tarasoff and e Relationship

Poddar meet at becomes
school distant
* Friendly e Tarasoff travels
abroad for

three months

e Poddar starts
therapy

e Reveals
thoughts to kill
Tarasoff

e Tarasoff not
specifically
identified but
reasonably
identifiable

e Poddar stalks

and kills
Tarasoff

e Psychologists
notifies
campus police

e No direct
warning to
Tarasoff

¢ Clinic director
orders
destruction of
documentation
on breach of
confidentiality
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Tarasoff v. Regents of the Univ. of California

e Tarasoff | (1974) : Duty to warn

» The protective privilege ends where the public peril begin

e Tarasoff Il (1976): Duty to protect

 When a therapist determines, or should determine, that his patient presents a
serious risk of danger of violence to another, he incurs an obligation to use
reasonable care to protect the intended victim from danger
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Notable Points

 Tarasoff relates to California law
e Duty to protect after Tarasoff Il

* “Tarasoff” now used to refer, generally, to concept of duty to
warn/protect
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Post-Tarasoff Concerns

* Patients will not be honest with providers

* Patients will not seek care

* Patients often vent thoughts that are fleeting
* Risk of overreaction of clinician (liability)

* How to discharge the duty
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Trends Post-Tarasoff

* Period of extensions (1980s)
e To unidentifiable victims
» To foreseeable but not identified victims
* For unintentional harm
* To property

* Period of retractions (1990s)

* Further define what triggers the duty
 Specific steps to discharge duty
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Tarasoff-Limiting Laws

* Most statutes require either a “serious” or “actual threat” against a
clearly “identified” or “reasonably identifiable victim(s)”

e Statutes identify one or more options to discharge the duty. For
example:
* Notify intended victim(s)
* Notify law enforcement
* |nitiate hospitalization (voluntary, involuntary)
e Other reasonable steps
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Current Legal Landscape

* Mandatory obligations
e “Warn and/or protect” (or similar) language: 19 states
* “Warn”: 9 states
* “Protect”: 5 states

* Permissive breach of confidentiality: 9 states

* Not addressed or no duty: 8 states
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Reporting Laws

____ Mandatory | Permissive ___

Require health professionals and  Allow, but do not compel, health

others to take affirmative professionals and others to report
measures under certain without fear of civil liability, but
conditions do not require reporting

Failure to follow these laws could
lead to civil liability or other
problems (e.g., professional
licensing boards)
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What is the law in
Washington State?
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Petersen v. State (1983)

e Committed to WSH on basis of GD
and DTS

* Schizophrenic reaction to PCP

* Apprehended by campus police for
reckless driving in parking lot

* Planned discharge next day

* Collision occurs five days later
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Petersen v. State (Wash. 1983)

A state hospital psychiatrist has a duty to take reasonable
precautions to protect anyone who might foreseeably be
endangered by his patient
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RCW 71.05.120 (1987)

* This section does not relieve a person from . .. the duty to
warn or to take reasonable precautions to provide protection
from violent behavior where the patient has communicated

an actual threat of physical violence against a reasonably
identifiable victim or victims

* Discharge: warn victim and police
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Volk v. DeMeerleer

e Familiar with Volk v. DeMeerleer?
* Read the legal decisions in Volk v. DeMeerleer?

* What is your reaction to the case decision?
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This reaction?
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Volk v. DeMeerleer

Response
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Volk v. DeMeerleer
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Facts: Volk v. DeMeerleer

2001 2003 2005 2009

e DeMeerleer e Wife has affair e Relationship e Schiering
begins e Divorce w/ Schiering pregnant
treatment e Suicidal / e Volatile e Pregnancy
with Dr. Ashby P o behavior ended

e Would not act e Family e Conflict
on thoughts intervention e Laid-off

e No identifiable * Mother e Contacts clinic
target contacts

Ashby
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Facts: Volk v. DeMeerleer

7/16/2010 7/17/2010

4/2010

e Last visit w/ Ashby e Schiering ends e DeMeerleer kills

e Engaged to be relationship Schiering, her son,
married e No contact w/ and dies by

e Marital counseling clinic suicide

e Suicidal /

disavowed intent
e “Unstable”
e Cont. medications
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Procedure: Volk v. DeMeerleer

e Suit filed by representatives of the victims

* Psychiatrist granted summary judgment

* Appellate court reversed (2014)
e RCW 71.05.120(3) does not apply outside of involuntary commitment

* Washington Supreme Court upheld appellate court’s reversal of
summary judgment (2016)
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Volk v. DeMeerleer (Wash. 2016)

Holding:

* Once there is a special relationship, a mental health
professional is under a duty of reasonable care to act
consistently with the standards of the mental health
profession in order to protect the foreseeable victims from
the dangerous propensities of his or her patient.

* The foreseeability of DeMeerleer’s victims is a question of
fact.
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Key Considerations

* Terms left for clarification
 Special relationship (conceded by Dr. Ashby)
* Dangerous propensities
* Foreseeable victim

* Applicability to various types of clinicians
* Act consistently with the standards of the profession
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How do you meet your legal and

professional responsibilities under
Washington law?
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Approach

1. What triggers the duty?

2. Who needs protection?

3. How can the duty be discharged?

HARBORVIEW
MEDICAL CENTER

UW Medicine [¥¥]King County




UW Medicine | Harborview Medical Center | Behavioral Health Institute

Comparison

_ RCW 71.05.120 Volk

When Actual threat of Special relationship
triggered? physical violence Dangerous propensities

Whom is duty Reasonably identifiable Foreseeable victim
owed? Or, who R'i{ai1y

needs

protection?

How is duty Warn (clean discharge) Measure to protect,
discharged? or protect which can include
warning
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Additional Comparison

_ RCW 71.05.120 Volk

Type of violence Intentional harm of Broader, may include
protected by law violence patient’s negligent behavior

Dangerousness Make a threat Pose a threat

MEDICAL CENTER

UW Medicine King County



UW Medicine | Harborview Medical Center | Behavioral Health Institute

Technology-Perpetrated Abuse

e Cyber-stalking
e Cyber-monitoring (spyware)
* Online harassment

* Depletion of shared accounts (banking)
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What are some ways you can protect

a third party from your patient’s acts
of violence?
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Practice Pointer: Means to “Protect”

Court Other

Closer monitoring of medication Voluntary hospitalization
compliance

Increase frequency of appointments
Closer monitoring patient’s mental state

Removal of weapons
Increase family involvement

Refer to alcohol/substance abuse

Warning others of the risk posed by the programs
patient

Address anger management (therapy)
Involuntarily hospitalization
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Considering the “Foreseeable Victim”

Zone of danger

* Based on recent communications/behavior
 Historic acts of violence/threats of violence
* Types of violence

* Setting (bar, work, home)
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Scenario

You are working in an outpatient mental
health clinic. You have an appointment with a
patient via video-based technology.

What are some considerations for cases
involving the duty to protect when care is
delivered over telehealth?
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Responding to Duty-to-Protect Scenario

Largely similar to face-to-face encounters

Confirm the location of the patient
* Emergency response/issue warning
* Legal standard and resources

Confirm alternate way to reach patient (phone)

Gain familiarity with patient’s surroundings
* Items that could be used as weapons
* Firearm at the location

Understand who else might be present (caution IPV)
Procedure for intoxication

Procedure for driving

Intentional disconnect as elopement
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Limiting Liability

* BREATHE!

* Assess violence risk: A clinician is more likely to be found liable if they
made a clinical judgment without sufficient information (e.g., fail to
gather reasonable information) than when an informed clinical
decision was made in good faith but turned out to be incorrect

* Apply clinical knowledge to the relevant legal standard

e Seek consultation
* Document
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Return to Question 1

You are required under Washington State law to warn identifiable
victims of your patient’s intended violence.

True or false?

a. lrue
b. False
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Take Home Points

e Washington State has statutory law and case law on the duty to
protect

* The Volk standard is a duty to protect, not a duty to warn

* Understanding the language of the law is instructive, but don’t forget
to gather sufficient information.

* Know the location of the patient.
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Contact Information

Jennifer Piel, MD, JD Center for Mental Health,
Policy, and the Law (CMHPL)

piel@uw.edu

Jennifer.Piel@va.gov cmhpl@uw.edu
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After today’s session:

Slides & resources will be posted after the session

https://bhinstitute.uw.edu/

Please complete the evaluation survey:

* LINK will be shared in the chat box and emailed
» Helps the presenters plan future sessions

« Required for:
» Certificate of Completion — no cost.
« May be able to use Certificate of Completion to meet CE requirements.
« CME credit — nominal cost.
« NASW CEU - no cost @(IQ[RC
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Looking for Health Equity & Ethics Training?

Cultural Humility In Behavioral Empowering Recovery: Ethics &
Health Care Collaborative Decision-Making in
Behavioral Health

* Free two-hour module * Free two-hour module

* On-demand & self-paced e On-demand & self-paced

* Meets Health Equity training * Meets Law & Ethics training
requirements in WA State requirements in WA State

Learn more at: https://bhinstitute.uw.edu/learn-online
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TeleMental Health Guides for Infancy to Young Adults

Guides (8)

Infancy and Toddlers
Pre-schoolers

Elementary School Children
Middle School Youth

High School Teens

Young Adults

Neuropsychological Testing

Suicidality

DEFINING ELEMENTARY-SCHOOL CHILDREN (GRADES 1- 5)

Elereniury-School Childie IES; gioes 1511a 5] vary greally by gender and age in heit pubertol divelopment and cognilivs mohuiiy
and resources. lor example, a |5t grade bay may sil be learning to canfval impulies and cooperatian in the classroam while a Sth grade
gifl mary be fully puberel and aware of societal xpectations. Thus, tre elnician must oe Fexible in consdering the engagement and

iractman of E5 childran through TeleMantal Haa t (T services. Typically, ES children raadtly sngage with technology, sspecially sesing

Thermselves ar TV

TIP: timit chidren's usa of elecirasios during sassivns
urless the clinician and gerents/cere g vers reed tme
o talk without inerruptions

SAFETY AND PRIVACY

Establi ivacy depan
™™

n the
H services, If lacated a1 o

SAFETY AND PRIVACY
CONT.

Consider sessions in a dinic or schaol, if other
ild‘s Ireatment plan
ifely Planning To
the Iniradu Children may stray fram the dinician’s view
documentat ha are hyperactive,
IF poient o
docvment the nea afely, and the o
fallowing the chi
jan’s office ta the child and parents/careg
to demensirate that no one else is in the room
obsarving the session, Alsa, assura them that tha
ne u

 Consider avirtual tour of the ch
home 1o ensure that na uhseen part
ning fo the

: Secure the equipment if sessions are done in a dinic
S B iy e

o Explain that recording of the se:

Tum off secial madia and ac:
by any thid pa

range of others, u
ms radic or

N e, Also, be aware tha calling 911 m

ather cammunities. Refer o the PSP Toal as
Consider non-tradi

(T HEALT GUIDE 7R ELEMENTARY-SCHOOL CHILDREN

N

Case Example

Abdulis & 10 v/ Afghani relugee boy whe presenied with his moiher due 10 the schaol's coneerm with his inaitention
and disractibilily in elass, restessness and difficully siaying scated, yeling eul answers impulsively, and folling behind
academically. The Mothar nated similar dificultias in he hame, espacially regarding homework. Both parents warked
and lived in an urban neighborheod with poor Fonspartation aptions, sa they agresd ta home-bossd THMH. The family
used their smoriphone for the sessions, with adequote, but not optimel, cell reception. Sessicns were held in the porent’s
bedroam, for privacy. An older sister warched the siblings in cnother ream or taok them for a walk.

Abdul was recdily engaged over the smariphone and feld of his faverite videogame, his love of Leges, and his best
friend ar schaol, s well as the injustices of his siblings. The clinician canducted the interview by alfemoating between the
mother's history and the chiles inpul.

Even with the spatty connectivity, the: clinician apprecicted Abdul’s good verbel skills, intellect, <harming personality, os
well his Tmpulsive intrusiveness and mild mid-facial and guttural lic. To ssess his gross moter sklls, the clinician esked
Abdulte do soma mevaments, including seme danea movements. He was awkward and had ditfeulry cooling dewn
ance wound up. To nssass his fine mofor skills, and fo keep him oceupiad in order o obtain the mether’s hisory, Abdu
was asked te draw g picture of his favoriie animal. He impulsively scribbled something and quickly returned fo the
smartphone to show his artwork: not en animal, but he enthusiastically teld of its mecning, demonsirating his creativity
and knowledge

The clinician then asked Abdul 1o play with his Hot Wheels in front of his mether, allowing more fime with the mother
‘while monitoring Abdul. He did sa, fairly quietly for o while, then become increasingly louder, and then disrupiive. At
waious limes, Abdul’s moither guietly lipped the smartphene’s camere 1o allow chservation of Abdul's play without his
knowledge. He did show symbolic play, chhough semewher aggressive with the Het Wheels bracking off sama whesls.

Then, the elinician sent an ADHD raling scale and an anxiety refing scale 1o the elder daughters ieblet so that the mother
could complete thase behevior reports in enother raom while the elinician spent seme individual fime with Abdul. The
mothar also loggad into tha school's wabsita to check Abdul's grodes, missing assignmants, and fha rsachar's recant
comments. Meanwhile, the clinicion observed Abdul's ploy and engoged him verbally regording his Hot Wheels, The
linician asked Abdul fo frace his fovorite Hat Whee! car and write the name of it along with his nome on top of the
paper. He showed some diffulies with tracing and penmanship but hod corred spelling, He showed increased ic
movemenls while engaged in this lask.

The clinician mode o dingnosis of ADHD with o concern about o fine meter disebility and fies. They wiofe  trestment
plan on the "White Board” that included: o) the clinician requesting complefion of behavier rafing scales from selecled
tecchers, 1o be uplooded into the dlinician’s websile ponal; ] making the child & “Fecus of Concern” under Public
Low 94-142 for further school evoluation and passibly sp
plan for homework inchuding turring it in raliobly; and d) the mother reviewing the reatment plon on the website and
reading irformotion obout ADHD trestment, including using behavior chorts, As the fomily did not hove o printer, the
dlinician also sent o hard copy of the frectment plan and recdings. They made o plon for the mother o meet alone with
+he clinicianin a week o set up o behavior program and discuss the relevance of o medication frial, consistert with
evidence-based Irectment for ADHD,

| education services, and c] developing o sruchiredt

if needed fo

TIP. Determine eerly the faesibilty of ant parent/
caregiver's comfort ragarding infaricwing e chid
alune, and whather the child posas any patarial risk ta
iha aquipment ar the roor.

Considler the impast of nen-traditienal setings
the child's presentalion, ¢.., less molor aclivily in
e backyard, more depressed at

e/

uwcolab.org/tmh-guides
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Additional Free Resources for Washington State
Behavioral Health Providers

EDUCATIONAL SERIES: 12.00pm to 1.30pm PST

= UW Traumatic Brain Injury — Behavioral Health ECHO (Fridays) > > - Sitting with Grief
= UW Psychiatry & Addictions Case Conference ECHO (Thursdays) — Julia Framm

= UW TelePain series (Wednesdays)

PROVIDER CONSULTATION LINES TODAY

= UW Pain & Opioid Provider Consultation Hotline 12-1.30pm

= Psychiatry Consultation Line
= Partnership Access Line (pediatric psychiatry)
= Perinatal Psychiatry Consultation Line

. e e
UW Medicine Washington State Q Q&R TR

PAND BEHAVIORAL SCIENCES Health Care /uthority Seattle Children's

RTHWEST REGIONAL
TELEHEALTH RESOURCE CENTER
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